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RECENT DECISIONS. 

Agency — Corporations — Liability for Fraud of Agent — Dealing with 
Stock. The secretary of the defendant corporation requested the plain- 
tiffs to procure a loan upon shares of stock of the defendant which he 
claimed to own in part and to be outstanding in the co-owner's name. 
Upon the negotiation of the loan the secretary assigned the certificate 
which was regular in form but upon which he had forged the names of 
two directors required by the by-laws to be signed thereto. Held, the cor- 
poration was estopped to deny its liability. Ruben <S-* Ladenburg v. Fin- 
gall Consolidated (K. B. 1904) 20 T. L. R. 231. See Notes, p. 368. 

Agency — Ratification by Principal not in Existence when Agent 
Acted. An option to lease lands was procured by a person, professing 
to act for a company not in existence. After its organization the com- 
pany having entered upon the lands, brought suit for specific perform- 
ance. Held, a company cannot adopt or ratify a contract made on its be- 
half before it came into existence, and the facts did not show a new con- 
tract between the company and the defendant in thenature of a novation. 
Natal Land <5-» Colonization Co. v. Pauline Colliery <3» Development 
Synd. [1904] A. C. 120. 

The case follows Kelner v. Baxter (1866) L. R. 2 C. P. 174, which has 
been followed in this country. Mc Arthur v. Times Printing Co. (1892) 
48 Minn. 319 ; Pull's Gap Ry. Co. v. Christy (1875) 79 Pa. St. 54. In 
Preston v. Ry. (1851) 7 Eng. Law & Eq. R. 124, it seems to be suggested 
that there is a remedy in equity, but the court points out a contract of 
novation to justify its action. In Ry. v. Sage (1872) 65 Ills. 328, it is held 
that the novation must be by express contract ; but an implied contract 
of novation may be made as well as any other implied contract. McAr- 
thur v. Times Printing Co. , supra. Such a contract, however, was not 
made out in the principal case. In Low v. Ry. (1864) 45 N. H. 370, there 
seems to be a confusion between recovery on an implied contract of nova- 
tion and in quasi-contract. 

Conflict of Laws — Contracts. The defendant's husband misappropri- 
ated money belonging to the plaintiff, who threatened criminal proceed- 
ings unless the defendant would repay it. Under the influence of this 
threat the defendant agreed to do so. This contract was made in France, 
and was to be performed there. The plaintiff brought action on it in Eng- 
land. Held, as the contract was obtained by moral coercion, the English 
Courts would not enforce it, even though it might have been enforceable 
in France. Kaufman v. Gerson (1904) 20 T. L. R. 277. 

It is the general rule that in passing upon a foreign contract the court 
will give effect to the foreign law, as that is the law which the parties 
intended should determine their rights and obligations. Robinson v. 
Queen (1889) 87 Tenn. 445. The principal case illustrates an exception 
to this general rule. No foreign law will be enforced if it contravene 
the "established policy" or "corrupt the morals" of the forum. 
Wright v. Rindskopf (1877) 43 "Wis. 344. This exception is well 
recognized, but in applying it there is considerable conflict, arising from 
differences of opinion among courts as to what foreign laws are con- 
trary to the policy or morals of the community. Swann v. Swann (1884) 
ar Fed. 299 ; Pennegar v. State (1889) 87 Tenn. 244; Minor, Conflict of 
Laws §§6, 9, 152. 

Constitutional Law — Effect of Decision Holding Act Unconstitu- 
tional. A municipal code, providing for the reorganization of the police 
department of cities continued the holders of offices under a former act 
in office by declaring that no officer serving in the police department 
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should be removed. The relator claimed that the former act was uncon- 
stitutional, and that, there being no de jure office, the former chief of 
•police was not an officer and his position vacant. Mandamus was brought 
to compel names (from which appointment might be made), to be certi- 
fied by the defendant board. Held, the writ should be denied. State ex 
rel. Snyder v. Hall (1904) 25 Ohio Cir. Ct. Repts. 361. 

The court, without sustaining the constitutionality of the act, declared 
that, assuming its unconstitutionality, a decision to that effect would not 
have a retroactive effect. An act which is unconstitutional is void ab initio 
and can confer no rights. Norton v. Shelby Co. (1886) 118 U. S. 425, 442; 
Cooley on Constitutional Limitations, 6th Ed., 222. This act not having 
been previously sustained as constitutional, the case is not within the rule 
in Douglass v. Pike Co (1879) 101 U. S. 677, where a subsequent decision 
to the contrary is allowed only a prospective effect. 3 Columbia Law 
Review 272; 4 Columbia Law Review 226. The same result might have 
been reached in the principal case by following the holding in the same 
jurisdiction, that there may be a de facto officer without a de jure office. 
State of Ohio v. Gardner (1896) 54 Ohio St. 24. 

Constitutional Law — Municipal License Tax on Interstate Com- 
merce — Test of Reasonableness. The plaintiff, a municipal corporation, 
sued to recover the amount of a license fee charged by virtue of an ordi- 
nance upon the property of the defendant, a corporation doing an inter- 
State business. The trial judge left to the jury the question of the reason- 
ableness of the fee charged, and on the latter finding that a less amount 
than that charged was reasonable, ruled that the plaintiff might recover 
that amount. On error to the Supreme Court, field, by determining the 
amount of the fee unreasonable, the ordinance imposing the same thereby 
became void, and the only power by virtue of which a fee might be col- 
lected had ceased to be; further, there was no error in admitting to the 
jury evidence as to the reasonableness of the fee charged. Postal Tele- 
graph-Cable Co. v. New Hope (1904) 192 U. S. 205. See Notes, p. 371. 

Constitutional Law — Police Power — Game Laws. N. Y. Law? 1902, 
p. 487, c. 194, § 141, prohibited the possession, during certain months, of 
brook trout taken outside of the State. In an action to recover the penalty 
provided, held, the statute was void as an interference with interstate 
commerce and not a reasonable exercise of the police power. People v. 
A. Booth Co. (1903) 86 N. Y. Supp. 272. 

It is established that a State has a right to regulate the killing and 
possession of game taken within the State, Geerv. Conn. (1895) 161 U. S. 
519, but the Supreme Court has never passed on a State's right to regu- 
late the importation of game from without its boundaries. In the case 
of Davenport, (1900) 102 Fed. 540, the right was denied, but it was up- 
held by in re Deiringer (1901) 108 Fed. 623. The view of the latter court 
seems sound on the ground that in order to protect domestic game such 
statutes may be upheld as a valid exercise of the police power, although 
interstate commerce may be incidentally affected. 1 Columbia Law 
Review 548. 

Constitutional Law — Suits between States— Bonds Assigned to 
State. The owner of bonds issued by the state of North Carolina as- 
signed ten of them to South Dakota, requesting the latter state to sue on 
them and apply the proceeds to some charitable institution. Each bond 
was secured by ten shares of stock held by North Carolina in the North 
Carolina R. R. South Dakota brings this suit in equity, praying that 
North Carolina be compelled to pay tie bonds and coupons, and in default 
of payment that an order should be made directing the sale of the shares 
of stock of the North Carolina R. R. pledged in said bonds, and that a re- 
ceiver be appointed. Two individuals were joined as defendants repre- 
senting different classes of bondholders. Held, this was properly a con- 
troversy between the states, and the court would take jurisdiction, except 
as to the individual defendants. South Dakota v. North Carolina (1904) 
24 Sup. Ct. Rep. 269. See Notes, p. 364. 
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Constitutional Law — Use of National or State Flag for Advertis- 
ing Purposes. New York Penal Code, §640, subd. 16, prohibits: first, 
the use of a likeness of the National or State flag for advertising pur- 
poses; second, the possession of any article bearing such likeness for such 
purposes ; and third, public contemptuous treatment of either flag. Held, 
the first and second clauses were unconstitutional, as being an unwar- 
rantable interference with personal liberty and an unjust discrimination 
between persons engaged in business, but the third clause was a 
valid exercise of the police power. People v. Van de Carr (1904) 86 
N. Y. Supp. 644. Van Brunt, P. J., and Laughlin, J., dissenting. 

It is believed that the precise question has been raised but once before. 
The Supreme Court of Illinois held a similar statute unconstitutional for 
substantially the same reasons. Ruhstrat v. The People (igoo) 185 111. 
133. If such a statute is to be upheld it must relate to the public health, 
morals, safety, comfort or general welfare. The suggestion has been 
made that political morality and civic virtue are within the scope of the 
police power, City of N. Y. v. Miln (1837) 11 Pet. 102, 139; the symbols 
'of the Nation and State might properly come within such civic virtue. 
It would seem to follow that the legislature might properly adopt 
measures to promote patriotism and respect for the symbols of the Nation 
and the State. Cf. State v. Gettysburg R. R. (1895) 160 U. S. 668. 

Contracts — Impossibility of Performance — Rights of Parties. The 
plaintiff contracted to take rooms of the defendant to view the Corona- 
tion Procession, for the sum of ^141 payable at once. ,£100 was paid. 
"Upon the procession being abandoned the plaintiff sued to recover back 
the ;£ioo, and the defendant counterclaimed for ^41, the unpaid balance. 
Held, the impossibility of performance freed the parties from obligations 
subsequent to the time such impossibility arose, but did not disturb 
rights which had previously accrued, and therefore the plaintiff could 
not recover the £100. The defendant's counterclaim was allowed. 
Chandler v. Webster (C. A., 1904), 20 T. L. R. 222. 

According to this rule where the money was to be paid after the im- 
possibility arose, the hiringparty was discharged from payment. Krellv, 
Henry [1903] 2 K. B. 740. " While impossibility should be a good defense 
to an action for a breach, yet it does not justify the retention of profits 
paid by the other party in expectation of performance." 4 Columbia Law 
Review 231 ; Keener on Quasi-Contracts 292. Since a recovery should be 
allowed of the sum paid, a fortiori should a recovery of the sum unpaid 
be denied. In denying recovery to the plaintiff, and in allowing the coun- 
terclaim, the decision is, however, consistent with the English rule that 
impossibility of performance gives no quasi-contractual rights to recover a 
consideration paid in hope of such performance. Byrne v. Schiller (1871) 
L. R. 6 Ex. 319. 

Contracts — Misrepresentation of Powers of Foreign Corporation as 
Ground for Rescission. The plaintiff, a resident of New York, in re- 
liance upon the representation of an Ohio corporation that it could legally 
guarantee six per cent, dividends upon its stock, surrendered, in exchange 
for stock so guaranteed, a note executed by the corporation. After 
acquiescence for two years, the corporation repudiated the guaranty as 
ultra vires. Held, a misrepresentation as to the powers of a foreign cor- 
poration being one of fact, the plaintiff might rescind the contract and 
recover on the note. Mc Vity v. Albro Co. (1904) 86 N. Y. Supp. 144. 

Two judges dissented, on the ground that the charter of a foreign cor- 
poration becomes domestic law wherever the corporation does business. 
There is little authority on the exact point, but that is against this con- 
tention. Upton v. Englehart (1874) 3 Dillon 496; Clark & Marshall on 
Corp., p. 1472. There seems to be no good reason for extending beyond 
its established limits the presumption that every one knows the law. It 
has been held in New York that a misrepresentation as to the powers 
of a domestic corporation is a defence to an action for subscriptions to 
stock. Zelaya Mining Co. v. Meyer (1890) 8 N. Y. Supp. 487. 
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Contracts— Partial Payment in Full Satisfaction as Consideration. 
In full satisfaction of a debt due from the defendant, an insolvent debtor, 
the plaintiff accepted a small sum in cash, and the defendant's promis- 
sory note for a small part of the remainder. The plaintiff then sued for 
the balance of the debt. Held, there was sufficient consideration to satisfy 
the whole debt. Engbretson v. Seiberling (Iowa 1904) 98 N. "W- 319. 
Generally part payment of a debt is held to be no consideration for a 
release of the whole. Some courts have expressed hostility to the rule, 
but rather than depart from it they have usually found an additional con- 
sideration. Harper v. Graham (1851) 20 Ohio 105; Kellogg v. Richards 
(1835) 14 Wend. 116. The reasoning in the principal case is that the insol- 
vency of the debtor makes. the discharge binding; but while this is sup- 
ported by SJtelton v. Jackson (1889) 20 Tex. Civ. Ap. 443, it seems 
unsound on principle, since mere insolvency does not relieve a debtor. 
Giving a note, however, is additional consideration and the decision 
may be supported on that ground. Sibree v. Tripp (1846) 15 M. & W. 26. 
See 1 Columbia Law Review 406. 

Contracts — Restraint of Trade— Patents and Copyrights. An agree- 
ment was made by 90 per cent, of the publishers of books that 
each would name a price for the copyrighted books published by 
him and would decline to sell either copyrighted or uncopynghted books 
to any dealer who would not maintain the prices so fixed. Held, such a 
combination is in restraint of trade and void although it concerns copy- 
righted articles. Straus v. American Publishers' Assn. (1904) 177 N. 
Y. 473. See Notes, p. 370. 

Domestic Relations — Marriage Settlement — Public Policy. By a 
post nuptial settlement a husband assigned property in trust for his wife 
for her life or so long as she should continue his cohabiting wife, thereafter 
in trust for himself. In a bill for instructions brought by the trustee, 
after separation by mutual consent, it was held, the limitation to the 
wife's estate was not invalid as in violation of public policy. In re Hope 
Johnstone (Ch. 1904) 20 T. L. R. 282. 

Agreements after actual separation or in view of immediate separa- 
tion are valid, 1 Columbia Law Review 555, but a condition imposed 
upon a grant tending to induce a dissolution of the conjugal bond is 
invalid as against public policy. 1 Bishop on Marriage, § 1277. A dis- 
tinction seems to be taken in the cases between a condition, working a 
forfeiture before the natural termination of the estate, Cartivright v. 
Cartivright (1853) 3 D. M. & G. 982, and a limitation, which itself termi- 
nates the estate and may be upheld by the courts, as in the principal 
case. It is difficult to see why these should operate differently as a 
matter of policy and it would appear that in such cases public policy 
should not be called into service against improbable contingencies. 

Equity — Injunction— Protection of Trade-Namb. The plaintiff sold 
one dollar hats under a trade-name "The Model." He also advertised 
that he manufactured the hat but that was false. The defendant 
placed on the market one dollar hats under a trade-name " The Medal." 
Held, the defendant would be enjoined from using this name. Worm- 
ser v. Shane (111. 1904) 27 Nat. Corp. Rep. 738. See Notes, p. 365. 

Equity —Injunction to Restrain Trespass — Quieting of Title. A 
lessee of oil and. gas land, out of possession, sought to restrain the rer 
jnoval of oil and gas from the land by a claimant under an inoperative lease, 
the effect of which removal would be the destruction of the plaintiff's 
estate, and further to cancel the defendant's lease as a cloud upon the 
plaintiff's title. Held, the defendant should be enjoined from further 
acts of trespass and incidental thereto the plaintiff's title should be 
quieted. Logan Natural Gas &* Fuel Co. v. Great Southern Gas cV» 
Oil Co. (C. C. A., 6th Cir., 1904) 126 Fed. 623. 
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Though a party with a reasonable claim of title be out of possession, 
equity at his instance will restrain irreparable acts of trespass by the ad- 
verse claimant in possession. 4 Columbia Law Review 72. To bring 
the single bill to quiet title the plaintiff must be in possession, for if out 
of possession the remedy at law is adequate. Where, however, a court of 
equity already has jurisdiction, as it will incidentally grant the legal relief 
of damages, so it will incidentally quiet the plaintiff's title, settling the 
whole matter in a single suit, without relegating him to his legal remedy 
■of ejectment. Allegheny Oil Co. v. Snyder (1900) 106 Fed. 764; Peck -v. 
Ayers <S*> Lord Fir Co. (1902) 116 Fed. 273. 

Equity — Interference with Receiver — Inducing Servants to Leave 
Receiver. The defendant persuaded the employees of a receiver to leave 
liis service and enter that of the defendant, a competitor. In so doing 
the servants broke no contract. Held, this was an improper interference 
with the receiver and would be enjoined. Dixon v. Dixo?i [1904] 1 Ch. 
161. 

The court goes so far as to hold that any act which injuriously affects 
a receiver's power to compete may be restrained. No other case goes 
this far, but in both England and this country, before aiding a receiver 
the courts have found an act which would be unlawful toward a private 
person, Helmore v. Smith (1886) 35 Ch. Div. 449; in re Wabash Ry. 
(1885) 24 Fed. 217; Thomas v. Cincinnati, etc., Ry. (1894) 62 Fed. 803, and 
the advanced position of this case seems to be of questionable soundness. 

Evidence — Entries in Books Made from Memoranda. The plaintiff 
sold certain stock for the defendant on the floor of the stock exchange. 
At the time of the sales he made memoranda which he gave to his clerk 
who immediately telephoned them to the plaintiff's office where they 
were copied into the plaintiff's books. Later the same day the memo- 
randa and the entries were compared after which the memoranda were 
destroyed. Held, the entries were admissible in evidence when sup- 
ported by the oaths of the different parties as to the correct making, 
transmitting and copying of the memoranda. Rathbone v. Hatch (N.Y. 
1904) 90 App. Div. 151. 

The weight of authority is that where in the regular course of busi- 
ness temporary memoranda or verbal statements of one person are em- 
bodied in account books by another, these books are admissible when 
supported by the proper oaths as to correctness. Mayor v. Second Ave. 
R. Co. (1886) 102 N. Y. 572; State v. Shinborn (1866) 46 N. H. 497; Chis- 
holm v. Seaman Machtne Co. (1896) 160 111. 101; Smith v. Law (1880) 
47 Conn. 431. In some cases, however, the books are admissible only 
when some person who knew the original transaction and made the 
memorandum either made the entry or saw it made and knew it to be 
correctly made, and this only if the entry were made while the original 
transaction was fresh in mind, the function of the memorandum being 
only to refresh the mind. Thomas v. Price (1869) 30 Md. 483; Gould v. 
Conway (1871) 59 Barb. 355. In Gould -v. Conway the court characterizes 
evidence like that in the principal case as hearsay upon hearsay and its 
admission dangerous. It would seem that, notwithstanding this criti- 
cism, the principal case chose the lesser of two evils. 

Evidence — Witnesses — Husband and Wife. A statute allowed a hus- 
band or wife to testify against the other in a criminal prosecution for a 
crime committed one against the other. Held, a wife could not testify 
against her husband in a prosecution against him for a rape committed 
upon her prior to their marriage. State v. McKay (Iowa 1904) 98 N. W. 
510. 

The rule, making an injured husband or wife a competent witness 
against the other in all cases of personal injuries committed by one 
against the other, existed at common law, forming an exception to the 
general rule that neither spouse could, testify eitner for or against the 
other in any action, civil or criminal, to which the other was a party. 
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Greenleaf on Evidence § § 334, 343. The exception exists generally in 
modern statutes. Such statutes, -where the question has arisen, have 
been construed as in the case above, i.e., as making the injured husband 
or wife a competent witness against the other only m the case of injuries 
inflicted during the existence of the marriage relation. State v. Frey 
(Minn. 1899) 79 N. W. 518; People v. Curiale (Cal. 1902) 70 Pac. 468. 
As indicated by the principal case, the rule frequently prevents the con- 
viction of one who has committed a crime, but the courts have taken the 
position that this defect must be remedied by the legislature. 

Mandamus— Right of Individual to Sue on Behalf of the Public. 
■The relator applied for a peremptory writ of mandamus to compel the 
defendant to issue transfers at the intersections of its street railway lines. 
Held, the refusal of the writ by the court below rested upon the exercise 
of its sound discretion and involved no question of law, and was not, 
therefore, subject to review by the Court of Appeals. People ex rel. 
Lehmaier v. Interurban St. R. Co. (1904) 177 N. Y. 296. 

While the court refused to reverse the decision of the court below on 
the ground of want of jurisdiction, it intimated that a relator who sues to 
enforce the performance of a public duty without showing some special 
interest of his own cannot secure a mandamus. The rule that an indi- 
vidual right, as distinguished from a common public right, must exist 
before mandamus will issue to the private citizen obtained at one time, 
but is not general to-day. See 8 Political Science Quarterly, 48. A 
contrary opinion was announced early in New York. People v. Collins 
(1837) 19 Wend. 56. See also People v. Halsey (1867) 37 N. Y. 344. The 
case of Pumpyansky v. Keating (1901) 168 N. Y. 390 seems, if anything, 
to be in line with these decisions, though cited by the principal case for 
the contrary proposition. The right of the relator to the writ, even though 
he shows no peculiar interest of his own, is upheld by many decisions. 
Union Pacific Ry. Co. v. Hall (187s) 91 U. S. 343; Hamilton v. T/te Slate 
(1852) 3 Ind. 452; Ottawa v. People (1868) 48 HI. 233. 

Municipal Corporations — Contract with Member of Council — Re- 
covery in Quasi-Contract. A town council contracted with one of its 
members for the purchase of certain merchandise. After performance 
by the vendor the town refused to pay. Held, the contract was void as 
against public policy and there could be no recovery either on the con- 
tract or for the value of the goods sold. Grand River v. Binning (Iowa 
1904) 36 Chicago Legal News 220. 

The decision is in accord with the weight of authority. Smith v. Al- 
bany (1875) 61 N. Y. 444; Fort Wayne v. Rosenthal (1881) 75 Ind. 156; 
Macyv. City of Duluth (1897) 68 Minn. 452. Public policy, it is said, 
demands entire disinterestedness on the part of the. officers of a mu- 
nicipal corporation when doing the business of the corporation. If 
the contrary is shown the whole transaction deserves the condem- 
nation of the law, hence not even recovery in quantum meruit is 
allowed. As might be expected, however, when public policy is the de- 
termining factor courts differ. Hence we find in certain jurisdictions 
recovery allowed in quantum meruit provided the contract was fair and 
reasonable. Grand Island Gas Co. v. West (1890) 28 Neb. 852; Con- 
cordia v. Hagaman (1895) 1 Karl. App. 35. 

Negotiable Instruments— Effect of Mistaken Surrender to En- 
dorsers. The plaintiff, a holder of a note, having secured judgment 
against the maker, thereafter, to satisfy such judgment, had certain liens 
set aside as fraudulent and sold the property subject thereto. The 
amount realized not being sufficient to satisfy the note, the indorsers paid 
the deficit and the plaintiff surrendered the note to them. Later the Bens 
were restored and the plaintiff ordered to return the proceeds of the sale. 
In an action to recover the amount of the note from the indorsers, held, 
there could be no recovery, as the note was discharged as to the indorsers 
by the surrender to them with such intention. Jefferson National Bank 
v. Dewey (1904) 86 N. Y. Supp. 350- 
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Delivery of a note with intent to discharge it, in the absence of fraud 
or mistake, discharges the liability thereon. Bouv. Law Diet., Release; 
Kent v. Reynolds (N. Y. 1876) 8 Hun, 559. But in the principal case the 
question is whether the mistake as to the validity of the judgment setting 
aside the liens was such as to entitle the holder to recover against the 
indorsers. Money paid on a judgment subsequently reversed can be re- 
covered. Clark v. Pinney (N. Y. 1826) 6 Cow. 297; Stevens v. Fitch 
(Mass. 1846) 11 Mete. 248. A mistake need not be as to the whole subject 
matter but only as to a material fact. Keener on Quasi-Contracts 32, 41. 
The mistake in the principal case as to the validity of the judgment lay 
at the basis of the transaction between the holders and indorsers. Upon 
a reversal of a judgment, relief will be given though neither party in- 
volved in the transaction in which the mistake was committed was a party 
to the original action. Webb v. City of Alexandria (Va. 1880) 33 Gratt. 
168. The principal case where the plaintiff was a party to the original 
action would not, therefore, seem sustainable. 

Negotiable Instruments — Identity op Payee of Check. The plaintiff 
purchased horses from an agent who represented that they were owned 
byB., a prominent business man. He gave his check payable to the order 
of B., but the defendant bank paid it upon the indorsement of another B., 
who was the real vendor of the horses. Held, as the plaintiff's intention 
was to make the check payable to the vendor, payment was made upon 
the proper indorsement and the defendant was not liable. Sherman 
v. Corn Exchange Bank (1904) 86 N. Y. Supp. 341. 

Unless the indorser is the person intended by the maker as payee the 
indorsement is a forgery and the bank liable. Shipman v. Bank S. N. Y. 
(1891) 126 N. Y. 318. The question of fact then is, does the check bear the 
indorsement of the person to whose order the drawer intended to issue it. 
Where there has been no personal delivery and some degree of mistake 
concerning the identity of the payee exists obscuring the intention of the 
drawer, this question becomes close, but seems to have been correctly 
decided in the principal case upon the logical grounds suggested in 3 
Columbia Law Review 580. The most prominent attribute of the person 
whom the plaintiff had in mind was that of ownership of the horses. 
This attribute applied to the indorser, and his indorsement was conse- 
quently good. 



Procedure — Res Judicata — Criminal and Civil Actions. Laws 1900, 
p. 66, C. 20, § 229, prohibits the burning of fallows during certain periods 
of the year, and prescribes that any person violating the section "is 
guilty of a misdemeanor and in addition thereto is liable for a penalty." 
Held, an acquittal in a criminal prosecution for violation of that section 
was not a bar to an action by the people for the penalty prescribed. 
People v. Snyder (1904) 86 N. Y. Supp. 415, 

As suits for penalties are generally treated as civil actions — Bishop 
on Statutory Crimes, 3d Ed., §24; 1 Bishop, Criminal Law, 8th Ed., 
§ 1067 — this case raises the question whether a fact determined in a criminal 
suit is conclusive in a civil suit. When the difference in procedure in the 
two tribunals, i. e. , the different rules as to admissibility of evidence and 
competency of witnesses and the different degree of certainty on the 
part of the jury required for a conviction and a verdict, is considered, the 
conclusion of the court seems sound. Greenleaf on Evidence § 537. 
The case of Coffey v U. S. (1885) 116 U. S. 436, as modified by Stone v. 
U. S. (1896) 167 U. S. 178, can be distinguished on the ground that the fed- 
eral courts have taken the view that penalty actions, though civil suits, 
are quasi-criminal in nature. Lees v. U. S. (1893) ISO U. S. 476; U. S. v. 
Shapleigh (1893) 12 U. S. App. 26. 

Public Records — Rogues' Gallery — Surrender of Photographs. While 
the petitioner was confined in the state prison, under sentence of death, 
his photograph and measurements were taken, and filed with the Super- 
intendent of Prisons. He was subsequently given a new trial and 
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acquitted. He then applied for a 'writ of mandamus to compel the super- 
intendent to deliver the photographs and records to him. The mandamus 
■was denied. In re Molineux (N. Y. 1904) 69 N. E. 727. 

The New York Statutes require the superintendent to photograph, 
measure and describe each " convict" and "prisoner received under sen- 
tence", and preserve the records so obtained. The petitioner contended 
that •while he was confined awaiting the day appointed for his execution, 
or the disposition of his motion for a new trial, he was not a " convict" 
or a " prisoner received under sentence " within the meaning of the stat- 
ute, and that the records were therefore made without authority, and 
should be surrendered. The court held that the petitioner came within 
the terms ot the statute, that the measurements and photograph were 
made by authority of law, and became public records, which it was the 
superintendent's duty to preserve, as State property. The petitioner, 
the court said, must look to the Legislature for relief. 

QUASI-CONTRACTS— ILLEGAL INSURANCE POLICY — RECOVERY OF PREMIUMS. 

The plaintiff effected insurance with the defendant on his mother's life, 
relying on the representation of the defendant's agent that the probabil- 
ity of the plaintiffs having to pay his mother's funeral expenses was a 
sufficient insurable interest. The agent was honestly mistaken, the pol r 
icy being illegal and void. Held, the plaintiff could not recover the prei 
miums paid. Harse v. Pearl Life Assurance Co. (C. A., 1904) 20 T. L. 
R. 264. 

The plaintiff admitted the general rule of law that a party who has 
paid money in pursuance of an illegal contract cannot recover it back, 
hut contended that he was relieved from that rule by the representation 
made to him by the defendant's agent, that the plaintiff had an insurable 
interest in his mother's life. This representation, however, was a mere 
statement of opinion as to law. There being no fraud on the part of the 
agent, the case fell within another general rule that money paid under 
mistake of law cannot be recovered. The case reverses Harse v. Pearl 
Life Insurance Co. [1903] 2 K. B. 92, which was discussed in 3 Columbia 
Law Review 592. 

Real Property— Acquisition of Easements between Tenants of Com- 
mon Landlord. The plaintiff sought to restrain the defendant, who 
held under the same landlord, from using a pump on the former's land. 
The defendant pleaded a prescriptive user for forty years. The plain- 
tiff denied that a tenant for years could show a prescriptive user against 
another tenant of the same landlord. Held, the plaintiff must prevail, 
since to allow the prescription would imply that a lessee could acquire for 
the lessor an easement over the latter's own land. Kilgour v. Gaddes 
(C. A., 1904) 20 T. L. R. 240. 

The decision turned upon the construction of the Prescription Act, 2 
& 3 Will. IV, C. 71. It overrules Faltey v. Dwyer (1879) 4 L. R. (Ire- 
land) 271, though in accord with Bright v. Walker (1835), 1 C. M. & R. 
211. Under the same act, § 3, the easement of light may be acquired by 
a tenant against another tenant of the same landlord. Mitchell v. Can- 
trill (1887) L. R. 37 Ch. D. 56, A tenant may grant an easement over his 
leasehold estate to another tenant of the same landlord which will attach 
to the former's particular estate and be good as to him and those claiming 
tinder him. Large v. Pitt (1797) 1 Peake Add. Cases, 152 ; Goddard on 
Easements, Bennett's Ed., 96. Since such a grant is good, there should 
be little difficulty in allowing the acquisition of such a right by prescrip- 
tion. Wallace v. Fletcher (1855) 3° N. H. 434, 453. 

Real Property — Executed Parol License— Irrevocability. The 
grantor of the plaintiff had expended considerable money in the con- 
struction of a pipe line through the land of the defendant under a parol 
license from the latter's grantor. In an action to restrain destruction 
thereof by the defendant, held, such license was irrevocable. Maple 
Orchard Grove <S-» Vineyard Co. v. Marshall (Utah 1904) 75 Pac. Rep. 
369. 
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The decision in this case is based upon the Pennsylvania case of 
Rerick v. Kern (1826) 14 Serg. & R. 267, which, in turn, was founded 
upon the principle of several erring English cases, overruled by Wood 
v. Leadbitter (1845) 13 M. & W. 838. As was soundly remarked in an 
early New York case, Wolfe v. Frost (1846) 4 Sandf. Ch. 77, 96, if the 
principle of this case be law, " a parol license executed or acted upon is 
sufficient to pass an incorporeal hereditament," and the common law rule 
that such an interest can be conveyed by deed only is invalidated. Here 
was no contract for equity to enforce specifically and no ground for the 
decision of the court is discoverable. 

Taxation — Right to Recover Back Stamp Tax Voluntarily Paid. 
Plaintiff purchased of the collector internal revenue stamps to affix to a 
deed of conveyance of real estate, as provided in the United States Stat- 
utes. The purchase was entirely voluntary, but subsequent thereto a 
written application was filed with the Commissioner to recover the 
amount paid, which application was refused. Held, no intimation having 
been given at the time of the purchase of the stamps that the purchase 
was made under duress, or mat the law requiring such stamps was 
unconstitutional, the payment was purely voluntary, and cannot, there- 
fore, be recovered. Chesebrough v. United States (1904) 192 U. S. 
253. 

It is a general rule that taxes voluntarily paid cannot be recovered 
back. Odendahl -v. Board of Supervisors (1900) 112 Iowa 182. Ordi- 
narily a payment is voluntary unless made under fraud, duress, or mis- 
take of fact, or to avoid the seizure of person or property. Lamborn v. 
County Commissioners (1877) 97 U. S. 181. Mere unwillingness to pay or 
complaint, unless present under the conditions above named, will not 
generally make the payment involuntary. See Douglas v. Kansas City 
(1898) 147 Mo. 428. Under statute, however, a formal protest made at 
the time of paying the alleged illegal tax, is sometimes sufficient to allow 
recovery. Cooley on Taxation p. 1503. The principal case suggests that 
had some such formal protest been made when the stamps were pur- 
chased, a different result might have been reached. From one point of 
view it is not easy to see how one who of his own accord, purchases 
stamps, even under a statute making them necessary, can be said to act 
involuntarily. Unless some formal protest at the time of purchase is 
equivalent to this, however, there seems to be no means of getting the 
constitutionality of such a statute before the court, unless one be willing 
to subject himself to prosecution and penalty for violating the law. 

Torts— Contributory Negligence of Infant Non Sui Juris. An infant 
five and a half years old was killed by the negligent acts of the defend- 
ants* servants. In an action by her administrator, held, there could be 
no recovery whether she was sui juris or non sui juris, if she did not 
exercise such care as was commensurate with her years and intelligence. 
Atchason v. Union Traction Co. (1904) 86 N. Y. Supp. 176. 

Where, from the undisputed facts, only one inference can reasonably 
be drawn as to an infant's capacity, tie court must decide whether he is, 
or is not, sui juris. At other times it is a question for the jury, taking 
into consideration all the circumstances of the case. When an infant is 
found sui juris the degree of care required of him must *' be graduated 
to the age and capacity of the child. 1 Thomp. Negligence § 308. But 
in the principal case the view that an infant, whom the jury had already 
found non sui juris, was still bound to exercise judgment and discretion, 
seems untenable. An infant non sui juris is incapable of contributory 
negligence. 1 Thomp. Negligence, § 310 and cases cited. 

Torts — Master and Servant— Justification of Discharge of Employee. 
The plaintiff was discharged from the employment of the defendants 
without notice of the cause. Upon the trial matters were set up in justi- 
fication which were notknown to the employer, and, consequently, could 
not have induced the discharge. Held, such matters would constitute a 
valid defense to the employer. Laveman v. Brown (Ala. 1903) 35 So. 
708. 
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The rule is well settled that if circumstances exist, justifying the dis- 
charge, they may be availed of as a defense although not known to the 
employer at such time. Hutchinson v. Was/tburn (1903) 80 N. Y. Supp. 
691; Von Heyne v. Tompkins (Minn. 1903) 93 N. W. 901. The question 
is whether a legal cause exists. The motive is immaterial. Wood on 
Master and Servant § 119. On the other hand, a servant, leaving the 
employment, without knowledge of a legal cause, which in fact existed, 
should be allowed to recover wages. However, no express decision on 
this point can be found. But see Thayer v. Wadsworth (Mass. 1837) 
19 Pick. 349. 

Torts— Test of Joint Liability. When the city and several individuals 
by depositing refuse in a stream render it unfit for the use of the plain- 
tiff, held; there being no concert, the city was liable only for the quan- 
tum of pollution caused by its own acts. Standard Bag &* Paper Co. 
v. Cleveland (1903) 49 Ohio Law Bulletin 380. See Notes, p. 367. 

Trusts— Agency for Purchase— Relation of Confidence. The defend- 
ant, the agent of the plaintiff, received from the plaintiff a sum of money 
to invest in land for the principal. A part of this money was not used 
in this way, and for this the principal sued. To meet the defendant's 
plea of the Statute of Limitations, the plaintiff alleged that the defendant 
was a trustee. Held, the defendant was a trustee. North American 
Land &» Timber Co. v. Watkins [1904] 1 Ch. 242. 

Since the agent had title to a specific sum of money to be spent for 
the plaintiff's use, there was a trust created. The court, however, as in 
many of the other English cases, discusses the presence of a relation of 
confidence. See Burdick v. Garrick (1870) L. R. 5 Ch. 233; Soar v. 
Ashivell [1893] 2 Q. B. 390. The question whether there is a relation of 
confidence is not material, for if the technical requirements for a trust 
exist, that is sufficient. Conversely, if those requirements are absent, 
the mere fact that a confidence has been abused will not enable one to 
hold another as trustee. Ashley's Admrs. v. Denton (Ky. 1322) 1 Littell 
86. 



